WAR RELOCATION AUTHORITY
Office of the Solicitor
washington

August 5, 1944

OPINION 1O. 80

To: . The Director

Subject: Effect of Alien Land Laws on the Acquisition and Possession
of Real Property by Persons of Japanese Ancestry; the Alien
Land Laws of California.

Iembers of the administrative staff have, from time to time, asked
cuestions about the effect of the 4lién Land Laws of the several States on
the acquisition and possession of real property by aliens of Japanese an-
cestry. The escheat cases which have recently been filed in the courts of
the West Coast States have raised numerous questions with respect to these
laws. This memorandum discusses the general character of the restrictions
in the Alien Land Laws of the several States and gives a‘’'detailed analysis
of the Alien Land Law of Califorpnia. Iemoranda on the Alien Land Laws of
the States of Washington and Oregzon will be issued . within the near future.

Character of Alien Land Law Prohibitions

ht common law, an alien could teke real property ¥by act of the par-
ties" (by purchase, gift, devise), but could not take real oroperty 'by oper-—
ation of lawi (by descent). After ke acquired the _roperty "by act of the
parties", however, the alien's rights were subject to forfeiture by the sov-
ereign, but only through appropriate proceedinzs called *inquest of cifice"
or "office found". The defect of alienage could not be relied upon by third
persons to cuestion his title and until proceedings for forfeiture were had,
the alien could convey or devise the property. For discussion see Dutton
Y. Dogahue, 44, Wyo. 52, 8 P. (24) 90 (1932); %ebb v. O'Brien, 263 U. S. 313
1923).

Legislation has been enacted in all jurisdictions in the United States
modifying in varying degrees the comnon law rules on the ownership of real
proverty by aliens. The tendency of most of this lezislation has been toward
Ziving aliens the same rights as citizens with resnect to the ownership of
real property. = However, laws iave been adopted by several Wwestern States for-
bidding the ovmership of real property interests by aliers ineligible for Unitec
States citizenship, begzinninz witli California in 1913. These restrictive laws
are popularly referred to as ":lien Land Lawsh,
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The Alien Land Laws adopted by most of the Western States after

1913 prohibit the acquisition and possession of real property, or certain
kinds of real property, by aliens who are not eligible to Leccine citizens
of the United States, The laws provide for the forfeiture to the State of
lands acquired by aliens ineligible for citizenship in much the same manner
as Lands belongin: to aliens could be forfeited at common law. Japanese
aliens (except in rare instances) are not eligibtle for naturalization under
the laws of the United States (8 U.S.C. 703) and are, therefore, subject to
the restrictions in these Alien Land Laws. * :

The several States can define the rights of aliens with respect to
the ownership of real property, except that they are limited to some extent
by the treaty power cof the Federal Government. They may not impose restric-
tions on land ownership in violation of any treaty. It is fundamental that
in case cof conflict between a treaty on a Sroper subject and a State statute
or constitution, the treaty prevails. It is also a well-accepted rule that
a definition of the property rislits of citizens or subjects of 2 nation
which enters into a treaty with the United States is a proper subject for
the exercise of the treaty power., Lost of the laws of the several Western
States restricting the rights of aliens ineligible for citizenship to acquire
and possess real property take into account the treaty power of the Federal
Government and provide that the restrictions which they prescribe are subject
to the rights guaranteed to such alicns by treaties made by the United States.

In 1911, the United States and Japan entered into a treaty of commerce
anG navigation, defining the rights of citizens of each of the contracting
parties while residing within the alien country. (37 Stat. 1504.) Article I
of tne treaty, which contained the provisions respecting property rights, was,
in part, as follows:

"The citizens or subjects of each of the High Gontracting Parties
snall have liberty to enter, travel and reside in the territories
of the othwer to carry on trade, wholesale and retail, to cwm or
Lease and occupy houses, manufactoriss, warehouses and shops, to
employ agents of their choice, to lease land for residential and
commercial purposes, and jensrally to do anytiing incident to or
necessary for trade upon the same terms as native citizens or
subjects, submitting tremselves to the laws and regulations there
established. "

The clauses authorizing tine citizens of cach contracting party "o own or
leass and occupy houses, manufactories, sarehouses and shops, . . . to lease
land for residential and commercial purposcs,% were thé only provisions in
the tredty ziving subjects of Japan the privilege of acquiring any interests
in real property in the United States. These provisions in the treaty have
been held not to confer the privileze of acquirins land for agricultural

C-1586=p2~bu




o

purposes., Terrace v. Tucmason, 23 U. S. 197 (1923). Tuig has erzitted
the ~estern States to enact lLejislation reventin; tie accuisition ol in-
terests in ajzricultural lands by Ja xernese TdthLalS. [he treaiyr conierred
the right, however, to lease lanu for some activities clcsel; related to
agriculture. In the case of loshida v. Security .insurance Company, 2C 7.
(2d) 1082, 145 Orezor 325 (1953), the Orejcn Court held tlat a subject of
vapan vas entitled under tiie treaty to lease land for the _urpose cf feed-
ing and raisin; hogs. Tue Court took tie position tiat the fegdin. coera-
tions constituted trade and. comrerce ratiier tian c«riculture. 345 S3tms
to be tué cnly case in wiich any ‘court has construed the provisions oi tie
treaty to Mrotsct activities closely related to ajriculture. . ases .:ich
confirm the right uncer tiie treaty to lease land for comercial SUTN0SES
are State v. Tezami, 195 Cal. 522, 234 iac. 102 (1925), (lease ol L.nd :ic:
senitarium) and Jordan v. Iasihiro, 272 U. 5. 123 (192C), (lLeasc of L ior
hosnital).

3

It is clear that tle treaty Getween 4: e Inited
authorized subjects of Jajan, shile residiny in the In
or lease bulldlnvs 1nclud*nd nouses, ;anufactor;es,
“hether cr not theé comkd ownl: ‘the Lang wron vhick suchh Suildins ere s5li-
uated is not clear, hewever. 1o court has passed upon tlie "recise (restic..
In the United States it is, of course, customary, when spsaking of tuc ovn-
crsiip of houses, warenouses and iactorics, to rcfer to such ¢ ncrsii. &s
includinz the luﬂQ as well as tie building s. It is, in fact, unusuval ifor
& person to own a hoe,; ior instance, vitlout ovniinz bt Lanc oot shdehi it
is situated. Houever, it seums unlikely thet the treety ias intended to
srovide for the own rsnlp 61, any-Lands, .dather agricul tural or ot“ riises
li.e express orovision mutnorlzlng alicns to leass land tor resicential wnd
‘conrercial purposes followed & wrovision authorizin . the: to o 1 and lease
houses, ranufactories, etc. The clause autiiorizin; alicns to lsasc lund for
resicential and comercial purposes would msve Leen superiluous, if tuc riiit
to Llegse and ouwn niouses, - msnuiactorlgu, btc-, had Been intended to iHCLdHL
the ouning and leasing of the land on .iich they were situstod. In Terrace
v. Thompson, supra, the court indicatsd tit t.ue aistoricsl taclk-rownd ci tue
negotiations bet.ecu the United States and Japan incicatey trnat the treaty
vas not intended to confor tue ri ht to oun any land vismtever, 2s iollows:
“Zut, ii the languaze left the ieanins oi its >rovisions doubtful
or obscure, the circumstinces oi the uaking of the treaty, as sct
forth in the opinion of the District Court (suora, C44, £45), .ould
resolve all doubts aszinst tie ag.cllantis contuutioh. Plie <R
of Seeretary of Stots Dryan to Viscount Chirda, July 1€, 1013, siows
that, in accordance .itu the dssire of vapon, the rijht to o lund
a8 not conferrcd., sud it ag ears tiet tac Firlntie o MEegeilznd. for
otir than residential a:d com ercisl purnoscs was Jéliborately
withoegld, 3 3 %6
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This language of the Supreme Court indicates that if the precise cuestion
vere before the court, it would probably construe the treaty to have granted
only the privilecge of owning residential and comuzercial buildings but not
the privilege of owning the real property on which they were situsted.

The treaty of 1911 with Japan was termin:ted on Jamuery 26, 1040, ‘tne
six months' notice of termination having been given on July 26, 1939. (iwvs
Document 339, 7&th Con;ress, volume 2, psge 139, "Papers Relating to tne ror-
eign Relations of the United States, Japan, 1931-1941%.) There is no freat3
in effect at this time respecting the cwnership oi real property by vtpangse
nationals in this country. However, as discussed .below with respect to ©.
California law, the Alien Land-Laws of some of the ¥Western States may still
be affected by the Treaty of 19ll, since some of the laws apparently ref-
erence incorporate the treaty.

The constitutionality oi the Alien Land Laws of California and wdsbln“
ton has been upheld in several cases which have gone to the United States
Suprcme Court. Frick v. webb, 263 U. 8. 326 (1925), T”bb v. C'Brien, 2063
U. 5. 313 (1923); Porterfield v. Webb, 263 U. S. 225 (1923); Ex Parte Akade,
207 Pac. 245, 188 Cal. 739 (1922); Terrace v. Thompson, 263 U. 5. 197 (1928)
Wwhite River “ardcnu, Inc, v. State, 277 U. S. 572 (1928). The iAlien Land Law
of most of the Western States follow the pattern of the Wwashington and Ce 11—
fornia laws.

‘ihile an Alien Land Law may be effective after its enactment te orevent .
the acquisition of land in ths State by an alien, it does not afiecct his right
to hold land which he owned at the time the restrictive law was enacted. The
Foprteenth imendment of the Constitution provides, in part, that no State shall
"deprive any person of life, liberty or property without due process of law",
Enacting a law providing for the escheatment of property which had already been
lcg“lly acquired by an alien would clearly violate this constitutional provis—
-ion., hiost of the State laws which have been cnacted contained provisions mak-
ing them inapplicable to property owncd by aliens who came within the law at
the time it was enacted.

The Alien Land Laws, do not purvort teo restrict tiac right of United
States citizens. of Japanese ancestry to own real oroperty. United States
citizens of Japanese ancestry may own real proverty under precisely the same
conditions and in the same manner as otaner citizens.

Calitornia Alien Land Laws

The first lew of California restricting the o nership of real roperty
by aliens became effective nu ust 10, 1913 (Statutbu of Californiay d9l3, c« X1.
p. 206). Frior to the enactment of tuls law, aliens in Callfornla of all class
could take, hold and dispose of real gropcrty in the sume manner as citizens.
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(See Civil Code of Californie, Sec. 57L.) The 1913 ict vwas-followed by
the Initiative Act of 1920 (Statutes of Californie, 1921, page lxxxiii),
which becanme effective Dccemocr 9, 1920, and wiilch was amended in’1923
(op cit., 1923, c. 441, 1020), 1927 (op. cit., c. 528, p. 86l), &

again in 1942 (o 01t., 1943 c. 1059, p. 2999).

As pointed out 2bove the Alien Lend Laws cannot take ‘@way the
rights of aliens in real croperty acquired before the laws were enacted,
since the Fourteenth Amendment to the Constitution forbids the States to
deprive persons of property without due process of law. Likewise, an
amendment to an Alicn Land Law cannot meke illegal the continued ovner—
ship of land if the ownership was valid at the time the amendment wa
cnacted. The law in effect on the date of the alien's -acquisition of an
interest in real property is usually determinative of his lezal rights.
In determining an alien's rights in 2 particular piece of property, it
is, thureforc, important to know the provisions of the iaw at the time. it
was acquired. The important provisions of the Celifornia lei and each
significant amendment to it are summarized below. The 1913 and 'the 1920
Acts are summarized sejarately. The 1923 and 1927 amendments @re mentioned
in the summary of the 1920 act., The 1943 amendments to -the 1920 Act are
summarized separately. ‘

Lect of 1013

The important provisions of the Act of 1913 restricting the right

of aliens ineligible for citizenship to acquire and hold land in the State
of Califomia are here bricfly sumserizcd by sections.

Section 1. 4liens eligible for citizenship were Tivcﬁ the-.sane
rizhts with re gpect to real property as citizens of the United States.

Section 2. All aliens other than those mentioned in Section 1 (i.e.,
aliens ineligible for citizenship) were given the rizht to acquire, »ossess,
cnjoy and transfer rcal propcrtv or any intcrest therein only to the extent
alloved by any treaty cxistinj hetween the Govermnment of the United States
and the country of vhich such alien was a subject., In addition, such aliens

;ere given the right to leasc lands for agricultural purposes for a term not
exceeding three years. This right to leasc lands for agricultural purposes
was indezsndent of the rights conferred by existing treaties.

Althov-h the Trcaty of 19L1 between thé United States and Japan, “de- |
fining the rlbnts oi Jajyaness n-tionals in this country to acquire and pos-
sess resl roperty interests, has been terminated, the prohibitions in the
Californic law are probably still limited by it. Secction 2 permitted the
acquisition and transfer of real propecrty to the extent allowed by any
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treaty "now cxisting'. This statute incorporates, as a part of it, the
treaties which verc in effect at the time the law wes cnacted. The lan-
guage 'now existing" indicates that the legislative policy was determined
in the light of treatics then in efiect. It indicatss that the legisla-
ture intended thet the restrictions in the law should be limited by those
treaties and thet the legislaturc did not intend that the restrictions
would be absolute, should the treatics be terminated. The effect of the
terminition of the Treaty of 1911 on the Alien Land Law of California,
however, has not yet been passed upon by the courts.

The language of Section 2 referring to treaties '"now existing" was
included in the 1920 initlative Act and a 1923 amendment thereto. The 1927
and 1943 amendments did not change or re-enact the section. The 1923 amend-
ment vas the last enactment of this section. .

Section 3. Companies, associations or corporations, the majority of
the members of which were ineligible aliens or the ma jority of the shares
of the capital stock of which was owmed by such aliens, were given the right
to acquire, posssss, etc., rezl property or any interest therein only to the
cxtent provided by treaty. Corporations in.that category, however, were al-
lowed to lease land for.:gricultural purposes for a term not exceeding three
years. This scction also uses the language 'now existinz" with reference to
treaties.

Section 4. “henever in probate proceecdings one prohibited by the Act
from owning real property was an heir or devisece, the court was required to
order a sale of such rezl property and distribute the procecds to the alicn
in lieu oi the real property.

Section 5. This cection provided for cscheat to the State of real
prop.riy acquired or hcld in violation of the Act and designeted the Attorney
General as the officer to institute such escheat procecdings. Title was de-
clared to pass to the Statc upon entry of final judgment in the escheat pro-
.cecdings. Real property acquired in the enforcement or satisfaction of a lien
then existing was excepted from the provisions of the section and of Sections
2 and 3, as long as it remiined the property of the alien or the ccmpany, as-—
sociation or corporaztion acquirins the samc in such marner.

Section 6. ‘This section provided for escheat of leaseholds and other
interests in real property less than a fec acquired in vidlation of the Act.
The Attorney Fwneral vas given the responsibility of enforcement. Escheat
was accomplished by the court's determining the value of the leasehold or
other intercst, cntering a judgment for the velue of the interest, and having
the property sold., The amount of the judgment was then paid to the State and
the balance ‘distributed in accordance with the intcerests of the parties.

’
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Section 7. This section recited that the Act vas not a limitation
on the powcr of the State to enact other laws with rvspect to the holding
or disposal by aliens of real propurt

Séction 8. ALl other Acts and parts ‘of Acts. in conflict with this
one were rec ulﬁdg - :

Thu act _oi 1920, as Aucnded DV.AutS of l02§7 “nd 192?

Several significant ch«n~:q Ll Al Allun Land Law of Callfornla were
mdde by the Alien Property Imitiative Act of 1920 and by subsequent amendments
by the legislature in 1923 and 1927, Thesc charges were intended to plug the
loopholes in the 1913 Act and to make the restricétions more severe. They in-
cluded & orovision intended to revent aliens from hokding real property in
the names of their minor children. They provided for the eschest of,property
wrongfully acquired as of the date it vas acquired. They also added restric-
tive provisions with respect to cropping contracts, prohibitcd leases for any
term, tightencd up the regulations on the corporate entity and trust arrange-
ments to prevent their use to evade the Act, and placed restrictions upon the
use of mortgages and other liens to srevent their use for evading the law,
#lso, the 1920 law, as amunded, imposed criminal penalties for conspiracy to
violate it. Provisions respscting prima facis oresumptions of an intent to
evade the law werc added to facilitate prosecution of escheat proceedinzs.
The several sections arc briefly summarized herc.

Section 1 wes in language similar to the 1913 sct.

Section 2 followed closely the languaze .of Section 2 of the 1913 Act,
except that it omitted the elausc permitting aliens ineligible for citizcnship
to leasc lands for three vcar periods for agricul tural purposcs. By this omis-
sion, the leasing of lands for agricultural purposes became prohibited.

Section 3 omitted the provision in Section 3 of the 1913 Act allowing
leases of agricultural lands for not to exceed tlires years by companies, as-—
sociations or corporations controlled by ineligible eliens. Scection 3 added
a provision that, thereafter, incligibls alicns could only become members of
or acquire shares of stock in any company, association or corpora ation author-

ized tc acquire, pessess, ¢te., real proverty or any interest thercin in the
manner and to thg cxtent and for the purpescs proscribed by treaty, and not
othervise, This -ms more restrictive than Scction 3 of the 1913 Act, which
merely prevented companies, associations or corporations controlled by ineli-
gible aliens from zcquiring, possessing, ete., agricultural lands.

Scetion 4 of the Act of 1920 was entircly new., Its obvious purpose

was to prevent inelizible aliens from enjoyinz the bencfits of real property
* ovmership as zuardians of their citizcen children, It prohibited aliens and
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corporations, associations or companies in the ineligible category from
being appointed guardians of that portion of minor estates vhich such
aliens or corporations, etc., could not propurly own or enjoy undcr the
Act. 1t further provided that in such cases the public administrator or
other competont person or corporation could be appointed guardian in place
of the ineligible persons, This séction was at least partially nyllified
by judicial decision in the case of Tetsubumi Yano's Estate, which is dis-
cussed below,

Section 5 of the Act of 1920 was also entirely new, It provided the
Stazte & mears of keepingz track of rcal proporty held by guardians, trustees
or agents for inelizible aliens or minor children of ineligible aliens. It
provided that such "trustccsh mst, onn or before thc 3lst day of Janudary of
cach year, file a ve.rificd report with tic Suerctary of State and with the
- county clerk of cach county in which tny of the property wes situated, show-
ing: 4 :

1. Property, real or persontl, held by the trustéw for on
2lien or mimor.

Dot whea ench item of such property came into-his pos—
scssion or. control.

A1l expenditures, . investmerts, rents, issues and profits
in respcet to the rdministration and coritrol of such pro-
perty with particular refcrence to holdinzs ' of corporate
stock and leuscs, cropaing contracts ond other agrecements
in respect to lard .nd the hindling ‘or sile of the pro-
ducts thercof, -Any person vicloting .ny provision of

thi section wes declercd guilty of & Giddemcanor and sub-
ject to o punisiment by a fine not exceeding $1,000 or by*
imprisonment in the county jail not cexceeding one year,

or both. '

Section 6 of the et of 1920 corresponded te Scetion 4 of the Act of
1913; which required probatc courts to order real property and: interests
therein to be sold vhencver on ineligible clien become éntitled to-them by
inheritance or devise. The procceds were distributed to the ~licn. - It 2dded
memberships .or shares in companies, associntions, or corporations ovming real
propeirty tc the types of property which probote courts vere required to order
sold under this scction. o o

Scetion 7 of the Act of 1920 provided for uscheat under substantially
the same procedure &8 Scction 5 of the Let' of 1913, However; 2n anondment of
June 20, 1923 changed the time of escheat to the dote of wronzful ccquisition
from the date of thc ontry of 2 judsment of cschezt, ond provided thot title
should pass to the State on final judgment as of the dote of such accuisition,
A problem raiscd by this chopge is discussed bclow. This scction also made th
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District Lttorncy of the county in which the propert; wes locoted, in
addition to the Attorncy General, cn official desizncted to institute
escheat droceedinis. It also changed Scetion 5 of the Act of 1913 by
providing tinct no alien, company, asscciation or corpor2tion of the in-
cliziblc class could hold for & longer period thon two years any ogri-
cultural land acquired in thc enforcement or s . tisfaction of a lien.

Section & of the Act of 1920 made & few chanzdd and additions to
the provigions in Section 6 of the act of 1913, vhich provided for es-
caegt’. of interests in land less thon a fec. It provided for the insti-
tution of sscheat procecdinss by tlie District Lttorncy as well as the
fttorney Gensrel. It also provided tiat tho judgment entered in the
eschedt proceedings constituted a lien against the property in which
leasehold or cther interssts laess. than a foe were acquired. It further
provided that snzres cof stock or weimbsrship interests in ineligible com-
pani.s, a@ssociations or corporations acquired in violation of the Act
should escheat to the Statc «s of the date of acquisition and specific-
2lly dee¢lared that any such shire or mcmbership interest wes an inter-
¢st in real property. By amcndment oi Juns 20, 1923, this section de-
clired cropping contracts to constitute en interest in regl property.
Cropping contracts thcreby fell within the prohibitions c¢f the law.,

Section 9 of the Act of 1920 provided that every transfer of rcal
property cor an interest thercin, if made to evade the law or avoid cscheat,
shall be void and the intercsts sought to be conwveyed slhall escheat as of
the date of such transfer. This section also crsated @ orime. facie presump-
tion that a convcyance was made with intent to prevent or avoid escheat upon
proof of any one of the following factss

That the property wos teken in the nemg of another -but
the consideration was 2ald or agreed or understocd to
be paid by an inclizible align.

That the property vwas teken in the name of a company,
asscciation or cerporation in wiich meitberships or
sharcs held by ineligible dlicns together with member-
ships or shares-held by othiers, but Haid for or agree
cr understood to be¢ paid for by such aliens, amounted
to a majority of the memberships or sheres oi such com~
pany, association or corporation.

That 2 mortg=ge was oxecuted in favor of arn incligible
alicen and the mortgagzee was given possession, control
or manaccment of the Lroperty.

This section was interpreted by the Caelifornia Suprenms Court in the case of
Psople v. Fuzite, whicn is discussud bclow.
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Section 92 was added to the Act by an amendment of Nay 16, 1927,
It provided that when the State alleged in an indictment or information
that the dofendant vas «n alien and ineligible for United States citizen-
ship and established by zvidence the acquisition, possession, enjoyment,
usc, cultivation, occupction or transfcrring of real property or an in-
tercst thercin, the burden of proof was shifted to the defendant to
prove that he was a citizen or was eligible for citizenship. The.sec-
tion did not require the State to cffer evidence that the defendant was
of 2 race ineligible for citizenship. Scction 9a was hsold unconstitu-
tional by the Supreme Court of the United States in Lorrison v. California,
shich is discussed below,

Scction 9b was also added by an amendment on tay 16, 1927. It pro-
vided that when it wvas proved that the defendant in a case arising under
the law had been in the use or occupation of real property and when it has
&lso been proved that he was a merber of a race ineligible for citizenship,
there should be a prima facie presumption that the defendant. himsclf was
ineligible for citizenship,. This cast upon the defendant the burden of
proving citizenship or elizibility for citizenship as a defensce,: The Sup-
reme Court of the. Unitced States has sustaincd this section in iorrison v,
California, discussed below.,

Section 10 of the Act of 1920 provided that if two or more persons
censpire te violate any of the provisions of the Act, thty are punishable .
by imprisonment in the county jail or State .enitentiary not cxeeeding two
years or by fine not excceding $5,000, or both. An amendment adopted in
1943 amended- this -section and imposed more scevere penalties.,

Discussion of Act of 1920, as Ancndcd by the Acts
of 1923 and 1927

ad all of the provisions of the Act of 1920 and the amendments of
1923 and 1927 been uphcld by the courts, the purposcs of the Alicn Larnd Law
wwould havc been much more cffectively accomplished. However, there have
been scveral court decisions which have held invalid some of the sections
of these laws and have raised scriocus quostions with respect to the inter-
oretation of other sections.

1. Frobably the most serious leoophole whicn the Act of 1920 and its
emendments were intended to close was the one vhich permitted alicns to pur-
chase land, place title tc it in their minor children and thercby enjoy the
bencfits of land ovncrship. Section 4 of the now Act was designed to remedy
this situation. It prohibited ineligzible aliens and ineligible corporations
from being apdointed guardians of the e¢states cf minors. The Supreme Court
of Gzliiomia, howewer, largely rnullified Scction 4 by its decision in Tetsu-
buri Yonc's Estate, 188 Cal. 645, 206 Pac., 995 (1922). In this case, the court
held the section uncenstitutional, in so iar as it denied an alien the right
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to be appointed guardian of the estatc cof his minor ecitizen child, cven
though the estate consisted of agricultural land paid for by the allun

and even though thec guardianship was primarily for the purpose of uV"dl v
the law, The court held that disqualifying an alien to b appeintcd r-
dian of the estate of his citizen c¢hild would deny the alien equal protoc
tion pf the laws and the citizen child.equal privileges and impmunitiuvs,
guaranteed by the FourtCUnth Anendment te the Censtitution of thé United
States., .

2. As pointed ocut above, Section 9 of the Act of 1920 \rov1d d
that there should be a prima f301b presumption thet land was acquired in
violation of the Act where the conveyance was rade to & citizen and whoere the
consideration was peid by an incligible @licn, In People v. Fugita, ot. 2l.,
215 cal, 166, § P. (2d) 10Ll (1932); ‘the Supreme Court of California hu hald
that the orlna facic presumption was rebuttable and that it bad been suc-
cessfully overcome by showing that the alien had made an outright gift of
the land to his children and had at all times disclaimed any 1ﬁter~°t in
the land other than as guardian for his children. Although the alien had
moved onto tke land and cultivated and meraged it, the court said this dia
not deplete the children's -estate as long as his occuﬁfnc“ %as in subordin-
_ation to their claim and title., The court held that the land could not be
escheated to the State under these conditions. Under this decision, aliens
could enjoy meny of the benefits of land ownership and prooi that they oc-
cupied - the land unlawfully was very difficult. This decision and the Yano
decision may nave influenced the legislature to imsert in the 1943 amendrent
strict requirements on reports by alien guardians and severc criminal penal-
ties for violations cf thi Alien Lénd Law,

3. Section 7 of the 1920 act has raised a very troublesome problen,
which has not yet been settled by thc courts. It previded thit csciicat of
property wrongfully acguired should take place as of the datc of such &c~
quiring, and that title should pass to the btut, on entry of final Juc micnt
in the escheat proceeding as of the date of such zcquisiticn, This chinge
from the 1913 Act, which simply provided that the cscheat should b cifce-
tive on eatry of final judgment, was cbviously intonded tc discourags con-
veyances to ineligzible alicns whe could, under the Act of 1913, hold the
land so conveyed with complete impunity as against everycnc but tuc State
and at any time prior to the institution of an action by the State for co-
cheat could convey a good title toc anyone eligible tc hold title.: Thus, an
alien could, especially in the absence cf vigorous enfcrccrent of- tac l by
thic State, purchase land and enjoy ths ben flfs tnercof for nany years, and
if cscheat proccedinss scem to threaten, cculd then scll the property and
avoid coscheat.

This: section 'is cspb01ullj irnortant becouse of its cifcet upon the
tltlL to land which has passecd through the hands of cin ineligiblc =lien
since the cnactment of thu scetion. If the courts should held that cscheat
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rclates back by force of the statute to the date on which the incligible
alien wrongfully acquired title, it is hijhly improbable that- the title
companies would guarantee titles where o conveyance by an-ingligible alien
to an eliziblc purchaser was.in the chain.of title, even though the conve:-
ance vas made prior to thi institution ef .eschat procecdings. rPurchasers
woukd also be rcluctant tc buy Jsropertys, the title te which had at any tirc
since 1923 becn in an- ineligible alién, In fact, it is concecivable that the
title insurance companies wcould refusc to insurc the title to any land which
had at any time since 1923 been cvmed by any person cof Japancse ancestrr,
citizen or alicn alike, becduse of the posgibility that the alienm.or citizu
had held the land in violation cf the law,

The case of Mott v. Cline, 200 Cal. 434, 253 Pac. T1E (1927) pag. ¢
upon this question in-a case in which the California lav, prior to.tht sucp-
tion of the 1923 amendment, was applicable. In that casu a subjuct of Caina
held a lease on-certain farrm lands with an option to purcaasce at the sud. of
the term. The lease 'wus. nade before the cnactment..of’ the Llicn Land (e of
1013 and ran for a teru of 10 years. A few months prior to the termination,
but after the alien land law went into cffcct, the lesscc assigncd the lease
and option to a Caucasian who was wligible to-cwn'agricultural lands. Tho
lessor contested the assignmént on the grouwnd-that: the owvmer of thascptiom
(the incligible alicn), ncot being able to lawfully excreise it on fils. cwn
behalf after the passage of the alien land laws, did net bave an assiznable
intercst. . ok ~ '

¥

The Statc was rot a party to the action and was not asscrting-any
rights it might have had. The guestions béfore the court were shicther .or'
not a party cther than the State cculd properly raiss the issve of wronsg-

<ful acquisition by the alien and whether the alien could convey tie inter-
est which hs held., The court.dccided that tue ineligible alien had right-
fully acquired his interest in the first place, and, -cver thou'h the change
in the law would nct allew him to exercise the option, he ceovld ncyerthiless
exccute a valid transfer of the right. - 4nd, in any.cvent, tho porson vho
geve him the option could not defeat the transfer on the sround thet it was
in violation of the Alicn Land Law, since enly the State cculd raisc that
issue, Other-cases holding thet only the State may chellenge the title of
an alien cr otherwisc raise the issuc of viclation of the Llien wueno Low

arec Suwa v. Johnson, 203 Jac. 414, 54 Cal. aApp. 786 (1921); Shiba v. Chikuda,
7 P. (2d) 1011, 214 Cal. 786 (L932); Geuzales v. Ito, 55 P. (2d) 262, 12 Cal.
App. (2d) 124 (1936).

~

& clause in the 1945 ancnduent to Section 8 of the fcet ajrparently as
intended to except from escheat procecdings interests in land luss than a foc
purchased .fren ineligible aliens by persons glizible te own such inte.rests.
The clause reads:

"The provisions coi this scction shall nct cperate tc divest any
bona fide interest of any person, firm, corporctiocn or associa—
tion which is acquired in gcod faith and feor velue @and not in
vioclation of this Act, pricr te the filing of a notice of Llis
dendens in conncection with an action for esclicat wnder the pro-
visions of this Act.!
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Since the clavse roefers only to Ythis scction® which is the anended Sce-
tion & of thz act of 1920, 1t mercly covers cscheat of leaseholds and
ctler intercsts in.real pdroperty less than a fuc, It, therefere, fails
te preovide a sirdler czeention witi respeet to Section 7.

4e Sceticen 9a nrovided tlut when the State alleged in en indict-
ment or information -thet the defendant.vwés an alien and irullﬂlbl for
United States citizenship and cstablished by gvidence the ccquisition,
etec., of real property or an intercst therein, the burden vias shifted
to the defendant tc prove tizt hic was a citizen or was eligible for cit-
izcoship. The section did not recuire the State to offer evidence thet
the defendant was of a race clisgible for citizenship. The Supreme Ccurt
cf tic United Stetes, in i orriscn v. Celifornia, 201 U. S. 62 (1934), held
this secction invalid, The court, in giving thc rcasons why the scction vas
invalid, said that, "to prove . . ., possessiocn and nothing more is hardly
& step forvard in support cf an indictuent®, and that nc prebability of
vroeng doing grows ocut of the neked fact of posscssion., For 2 trensfer of
the burden, exvericnce must teach that the evidence held to be inculgatory
hes at lcast a2 sinister significance, or if this ot tiwes be lacking, there
mist be in any cvent a ronifest disparity in convenicnce of proof and oppor-
tunity for knowledge o o of The court alsc said thet, W.uet is proved rust
be so related te whdt is 1nierrcd in the case of a truw nrcsumption as to be
&t least a warning si n&l 2 @inst thc teachings of expericnec!.

Scetion 9b provided that when itihad beon proved thiit the defendant

in 2 case had been in the use or cceupation ci real preperty and vhen ib

had alsc been preved thet he wos a me’ber of 2 racc ineligible-ior citizen-
ship, thoere should be a jrive facic presuroiien tuat the defondant was dincl-
"iible Ter citizenship and the defendant should have tlic burden-¢f oreving
citizenship as.'a dsfense. Thé Sunrcch Court guctained this scction, point-
in7 ouf that the defondant cculd srove a clain el Gltlz nshin \xtucut gif-
ficulty if his clair vas heaicst, whercas the Stat. wculd be ruhctivcly nelp-
less 1i foread to disnrove a clulm of United States citizenship., The court
held tlat Yapon a bul"“01n of convenience or of opoertunities for.knowledge,
thie shiftinz cf tihe burden mill be found to be an gid tc the accuser irithout
subjecting the accuswd to lardship cr oppression?, Sce Lerriscn v. Caliior-
nia, 125 Cal., App. 282, 13 P. (2d) 800 (1932), apoeal dismissed, 268 U, S.

91 (L932). For th@arlson ci scctions %a and Qb sce terrison v. Califer—
niz, 291 U. S. &2 (L934).

snmendnent of 1943

The legisloture of Califernia again amended its Alien Land Gav in
1943, The amendient wes intended to strengthien the hands ¢f the law enferce-
rment agencies still furtiher, especially uith respect te the sections wiiich had
becn held invalid by court decisions. .
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A new Section 4 was substituted for Section 4 of tlie sct of 1920.
The new section reco.nized trat-an alieir could be ao.ointed zuardian of tie
estates of his minor children. However, it i2de it widawful for any 2lien
who had been appointed guardian of the estate of his winor chiid to enjo,
possess-or i2ve in whole or.in part the beneficicl use of land to tiuicl:
the child held title. It required-an alien guardian tec file a dotailed
annual repprt of all receipts &nd expenditures, aud autuiorized fic cour.s
to require other reports. It furtuer duthorized tiie.ecourt to fix tlc be
and compensation of tlie alien &nd to set the attorney's fees in t..e cis-.

Section 5 of the hct of 1720 was ewended to add a Jrovision for t.c
esclicat of the ‘interest. in real zroverty of a landlord or ocumer wiic kinou-—
infly or without reasonable investigation entered into'a lease, cropoinz
contract or other agzreement with an inelizible a2lien involvinz an intercst
in real property less than a fee,

Section 10a was 2dded by the 1943 awendment to provide thet any per—
son who violetes the law sihall be punisheble by inpriscnment in the courtv
jail not to exceed one year or in tiw State pertitentiary not to exceed tar
yeers, or by & fine not execeediny §5,000. It is no longer necessary under
tuis amendment to prove conspiracy to-violate the Lct. It is uecessary
only to prove violatioxn of the law by an individual.

Section 10b authorized the sttorney emeral cr tiie groper district
attormey te institute injunction suits tec enforeec the law. Section 10c
authorized the s&rme, officials to institute civil actions tc obtein declar-
etory judzments of .whether or not auy gricultur“L luﬂO is being farmed or
used in vielation cf the Act.

,Section 1la was added.. it previded tuet any .erscus 5iming loases,
cropping agreements or other agrcements to acquire, vse, transfor, ¢te., land
or to trensier the bensficial us: of land shell be zuilty of vidlaticr cof
_ the law, if such agreements are made in the nauc of the wife or cuild of

‘inelizible élier or in the name of any. cthner perscn if such incli il

>

an

& alicn
is permittcd tuercafter to ialm;f"ch et eE Seresr citenlily @Rt danen T L
beneficial use thsreof. :

e
S Li nfL.I

:

1, Citizens of dajan zre not eligible ﬁr':r the laws of tac lnited
States to beceoe citizeus cf tids country by maturelization, anrd the slic
Land Laws of Czliiornie, sincc su:ust 10, 1913, have restricted tic rit cf
such aliens in the owrership and occupahcy of real property.

2. The laws are nct retroactive, and titles acquircd and vested
rior to adogtion el & particwler prehibition, are not affected.
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3. at 21l times since the pagsagc of the first restrictive
Alicn Land Law in 1913, the priviléges grantecd by the Trecaty with Jepan
have been a part of the Law of California. These privilcges give sub-
jeéts of Japan the right to own or .loasc housecs, manufactorics, warc-
houscs, and shaops, .and to lcase land for residental and commercial
purposcs. They con not own land of any kind nor: con thoy lease land
for agricultural purposcs.

4. Botween August 10, 1913, and December 9, 1920, the Alicen
Land Law cxtended thc priviloges granvcd by the troaty, to allow incl-
igible alicns and corporations controlled by ineligible 2liens to lease
agricvltoral lands for 2 periocd not cxcceding threco yoars. This privi-
lege was reoscinded by the Act of 1920.

5. The prohibition ngainst ownorship of land by ineligible alicns
includecs companies controlled by incligiblce alions. This provision hes
been in the law at all times since August 10, 1913.

6. Incligiblc olicns ot all times since auvgust 10, 1913 have been
prohibited from taking rool property by doscent or devisc. The probate
court must order a salc of such property and distributce the procceds to
the alien. The act of 1920 added ncmborship or shares in companics owning
roal property to the types of property included in the prohibition.

7. The Alion Land Laws hove a2ll contained provisions for cscheat
td the state of réal property or interests thercin acquired in violation
of the act. Until Junc 20, 1923, an incligible alien wrongfully holding
title to real property could convey & good title to an cligible purchaser
at any time prior to the institution of escheat proceedings by the state.
Since the ~mendment of June 20, 1923, the law has provided for & so-called
"automatic eschent" as of the date the ineligible alien acquired the pro-
perty. 3By virtue of this provision it is possible that renl property
wrongfully acquired by an incligible alien sincé June 20, 1923, and sub-
sequently conveyed to an eligible purchaser, eschedted to the state when
- acquired by the ineligible alien nnd could bo taken by the state upon an
action being brought for that purpose. This question has not been passed
upon by thc courts. Until it hos boen, tho title companics will probably
be roluctant to insure titles to land held under such.circumstances. In
the amcndment of 1943, leaschold and other inteorests logs than the fee
in the hands of a transferce eligible to own such interests arc excepted
from .the automatic cscheat provision, -provided cscheat procecdlngs have
not beon initiated prior to thc timec of tr”nsfcr.

8. Recal property acquired in cnforcement of a licn or mortgage
was cxccpted from cschoat under the Act of 1913 and could be held by the
ineligible alicn or corporation, After December 9, 1920, real property
so acquired could be held only for two years.
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9. Eschéat provisions at all times since August 10, 1913, have
applicd to lcascholds and other intorcsts in roal property less than a
fec. The Act of 1920 added sharcs of stock and membership ihterests in
companics holding recal property to the types of property subject to cs-
cheat. The amcndmont of 1923 added cropping contracts.

10. The Act of 1920 attempted to prohibit the appointment of in-
cligible alicns, or corporations controlled by them, as guardiand of
that part of the cstatc of minors consisting of rcal property or inter«
csts thercin. The Supreme Court of California, in the case of Tctsubumi
Yano's Estate, decclarcd this provision unconstitutional. The ancndnent
of 21943 to the Alien Land Law changed the law to conform to the decision

f the courv, and ineligiblc aliens arc dclcarcd by statute cligible to
be appointed guardians of thoir childroen's cstates, subjcct to strict
control.

11. Since cnactment of the Law of 1920, guardians, trustces and
agents for ineligible aliens or for their minor children have been re-—
quired to make annual recports showing recal or personal property held by
them for such alicen or minor, and all exponditures, investments and in-
come in respect to such property. Persons violating the provision arc
subject to finc and imprisonment.

12.° By the Act of 1920, ~very transfer of rcal property, or am in- -
torest therein, if made to covade or prevent cscheat, was void, and the in-
torest sought to be conveoyed became subject to eschoat. A prinma facic pro-
sumption that a conveyance was madée to evade the law or to avoid escheat
arosc upon proof that property was taken in the name of another but the
consideration thercfor was paid by an @neligiblc alicn, or a nortgage was
cxeccuted in favor of an inecligible alien and tho mortgagec was given. pos-
scssion. -

13.- The Act of 1920 also provided criminal pecnalties for conspiracy
to violate the Act. This provision was broadened and the penaltics made
nore severe by the amendment of 1943, providing punishment for any person
violating any of the provisions of the Act by imprisonment from one to ton
years, or by fine ‘not exceeding $5,000, or both.

14. The amendnent of 1948 added & ncw Section, providing crininal
ponalties for'all partios involived idn agrocments to acquiro agricultural-
property, or intercsts thercin, where the parties know that an inoligible
alien is to be allowed to farm or receive any of the benefits fron the
farning of such land.
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